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Can a party to a contract validly exclude or limit its liability for breach? Under Jordanian
law, the answer is yes, within defined limits. The Jordanian Court of Cassation upholds
such clauses as an expression of the parties’ will, provided the obligor has not acted with
fraud or gross fault.

Exclusion and limitation clauses are common in commercial contracts, from supply and logistics to
services and construction. Knowing whether such a clause will hold up in court is essential when
drafting, negotiating and, ultimately, enforcing these agreements. This article looks at the doctrinal
basis for these clauses and how the Jordanian courts approach them.

The Doctrinal Starting Point

In his seminal work Theory of Contract (Nazariyat al-Aqd, p. 956), Dr. Abdel-Razzak Al-Sanhouri
explains that an obligor may agree with the obligee to relax the standard of contractual fault, or to
remove its consequences. In other words, the parties may agree to reduce or exclude contractual
liability. Al-Sanhouri identifies three types of such clauses:

¢ Full exemption: a clause by which the obligor exempts itself from liability entirely;

¢ Shifting the burden of proof: a clause by which the obligee is made to bear the burden of proof;
and

e Limitation of liability: a clause by which the obligor caps its liability at a specified sum of money.



On the first type, Al-Sanhouri notes that French courts do not accept full exemption clauses. French
legal doctrine, however, permits exemption for slight fault but not for intentional misconduct or
gross fault. Egyptian courts and scholars followed the French doctrinal approach, allowing exemption
for slight fault but not for gross fault.

The Jordanian Position

The Jordanian Civil Code contains no express provision permitting exemption clauses in contractual
matters. Jordanian courts and scholars have nonetheless settled on the same principle. The Court of
Cassation has held that the legislator implicitly permitted such clauses. It derives this from Articles
213, 358 and 514 of the Civil Code and from the principle that the contract is the law of the contracting
parties.

In Decision No. 64/2023, the Court of Cassation held:

“The Jordanian legislator has implicitly permitted exemption from liability in the contractual sphere, as
may be inferred from Articles 213, 358 and 514 of the Civil Code. The legislator has endorsed the principle
that the contract is the law of the contracting parties and, since a clause exempting from liability is born
of the parties’ will and does not conflict with public order and morals, nothing prevents its application

unless the obligor’s fraud or gross fault is proven.”

The Court relied on the commentary of Dr. Adnan Al-Sarhan and Dr. Nouri Khater (Explanation of the
Civil Code, Dar Al-Thaqafa, 2008). It rejected the appeal on this point because the appellant had offered
no evidence of the respondent’s fraud or gross fault. The Court also noted the express wording of the
acknowledgment in question, which covered all bank transfers, gifts and donations.

The Court confirmed this position in Decision No. 5414/2023, describing it as settled in its own case
law:

“It is established in the jurisprudence of this Court that the Jordanian legislator has implicitly permitted
exemption from liability in the contractual sphere ... a clause exempting from liability is born of the
parties’ will and does not conflict with public order or morals, and nothing therefore prevents its
application unless the obligor’s fraud or gross fault is proven.”

Key Takeaways

e Generally valid. Clauses excluding or limiting contractual liability are, as a rule, valid and
enforceable in Jordan.

¢ Fraud and gross fault are the limit. No clause can shield a party from liability arising from its
own fraud or gross fault.

¢ Burden of proof. The party seeking to set the clause aside must prove the other party’s fraud or
gross fault. Without that evidence, the clause will be applied.

¢ Drafting matters. The courts give weight to the express wording and scope of the clause. Clear,
precise drafting is the best protection.

¢ Regional consistency. The Jordanian approach is in line with French doctrine and with Egyptian
case law and scholarship, which offers useful comparative guidance.

Disclaimer: This legal insight is provided for general information purposes only and does not constitute legal advice. It is
accurate as at the date of publication (November 2026). Specific legal advice should be obtained before acting on any matter
discussed in it.
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